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Introduction

Welcome to the newest edition of our guide to investing and
doing business in Ukraine. We've been publishing this guide since
2021, and in that first edition — before Russia’s illegal and
unprovoked invasion — we offered key reasons to keep watching
Ukraine. For better or worse, now everyone is watching.

But what were those original reasons? They
include: the largest untapped economy in
Europe, an expanding middle class, IT at the
forefront of innovation, vast opportunities in
infrastructure and accelerating investor-
friendly reforms. All remain true — and today
we can add resilience, determination and
resourcefulness.

The war, of course, has changed Ukraine.

In fact, it is the fastest changing country in
Europe. The transition that took many Eastern
European countries a generation to
accomplish — to become modern European-
facing economies and societies — Ukraine is
hurtling through in a few short years.

Ukraine’s government, courts, social
institutions, businesses and industries are
becoming more transparent, efficient and
sustainable. Foreign investment, trade
relations, banking, energy, infrastructure, IT,
PPP, ESG — all have seen major positive reforms
in the last two years. Which makes this book
more essential than ever. It is a practical guide
to the laws, regulations and business processes
that are reshaping business in Ukraine.

There is a lot going on, from the repair and
reconstruction of damaged housing and
infrastructure and expanding the country’s
capacity to supply its military and first
responders, to the creation of new industrial
parks and the preparation of new public-
private partnerships.

Throughout this guide we have identified key
business opportunities and impacts of the war
for industries, like real-estate, logistics, IT and
energy, as well as for business operations,
such as HR, import-export and financing. The
goal is to help businesses participate in all
that is going on in Ukraine right now and get
positioned for the massive rebuilding and
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economic recovery to come. In many ways,
the day Ukraine joins the EU will be the end
of the transition, not the beginning. The time
to watch is now, and this book is your key to
the economic opportunities emerging in
Ukraine at an unprecedented rate.

Like our beloved motherland, CMS CMNO
Kyiv is not the firm we were before the war.
Our business focus and areas of legal practice
have adapted. More of us work remotely than
ever before — from locations around Europe
and the globe. Those of us in Kyiv have grown
used to air raid sirens and power outages. We
support our teams in new ways, including
mental health services. We fundraise, donate
and volunteer.

We are not alone. All Ukrainians have their
stories of personal sacrifice, adaptability and
generosity, and while these stories are less in
the news than they were in the first months
of Russia’s invasion, they have not ended.
From the headlines it may not seem that
much has changed after two years of war, but
Ukraine is moving fast to reshape its future —
launching its economic recovery and its new
place in a safer, more prosperous Europe.
Thank you for continuing to watch Ukraine.

Slava Ukrayinil

Vitaliy Radchenko

Managing Partner

CMS Cameron McKenna Nabarro Olswang, Kyiv
T +38044 391 3377

E vitaliy.radchenko@cms-cmno.com
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since the start of the war.

war hazards.
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Opportunities and impact of the war

)) Domestic processing of raw agricultural products is growing
and represents a potential USD 30bn market.

Y») Grain exports via Ukraine’s ports on the Black Sea still face

)) Transportation infrastructure and logistics have suffered war
damage, especially grain storage and port facilities.
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Agriculture

)Y Agricultural production, exports and revenue have increased

Agriculture is one of Ukraine’s principal economic sectors and one of the sectors
significantly affected by Russia’s war. Ukraine has 41.5 million hectares of
agricultural land and 32.4 million hectares of arable land, which include around
25% of the world’s extremely fertile black soil reserves. Ukraine is one of the
world’s top agricultural producers and exporters, and plays a crucial role in

supplying oil and grain worldwide.

Currently, about 18% of Ukraine’s territory is occupied
by Russia, including vast agricultural lands. Some are
mined, and others have been ruined by shelling and
bombing. Grain storage, port facilities and other key
logistics infrastructure have been damaged. Although
205,000 hectares of farmland have been surveyed,
de-mined and returned to use, and another 265,000
hectares has been identified for reclamation, while the
war continues the actual condition of Ukraine’s
agricultural land and the total amount of damage can
only be approximated.

Before Russia’s invasion in February 2022, Ukraine’s
agriculture sector accounted for 11% of GDP, employed
nearly 20% of the country’s labour force and produced
about 40% percent of Ukraine’s total exports.
According to the International Trade Center, Ukraine
was globally, by volume and export value, the largest
exporter of sunflower oil and sunflower cake, the
second-largest exporter of rapeseed, the fourth-largest
exporter of corn, barley and dried peas, the fifth-largest
exporter of walnuts and the sixth-largest exporter of

wheat and soybeans. According to the United Nations
Food and Agriculture Organization’s food price index,
global food prices increased by 12.6% during the first
months of the war, clearly indicating Ukraine’s status as
the world'’s breadbasket.

Industries in Ukraine
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Agriculture

Table 1. Ukraine’s agricultural exports before Russia’s invasion (2021 calendar year)

Total USD 27.8bn EU USD 7.7bn China USD 4.2bn India USD 2.0bn

Ssunflower Ol | USD64bn  IndiaUsD19bn  EUUSD1Obn ChinaUsDOgbn
com UsDs9bn ChinaUsD19bn  EUUSD18bn | FgyptUSDOSbn
‘Wheat | UsDS2bn | EgyptUSDO9bn  Indonesia USDO7bn  Turkey USDO.4bn
Rapeseed UD17bn FUUSDITbn | Pakistan USDO.2bn UK USDO.2bn
Baley UD13bn ChinaUSDO7bn  TurkeyUSDO.2bn . Arabia USDO.bn

Source: Trade Data Monitor LLC
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Export difficulties

Before Russia’s full-scale invasion, over 90% of Ukraine’s
crop exports went via ports on the Azov and Black seas.
Many of these ports are now inaccessible because of
Russian occupation or the threat of Russian attack, while
other export channels, such as roads, railways and river
transportation, do not have the capacity to handle the
same amounts of cargo.

In July 2022, the United Nations, Turkey, Ukraine and
Russia reached an agreement to protect grain exports
through the Black Sea ports. The Black Sea Grain
Initiative created procedures to safely export grain from
certain ports and a coordination and inspection centre
was set up in Turkey.

The original agreement was set to expire in November
2022 but was extended for 120 days. In March and
again in May 2023, agreements were reached to further
extend the agreement. By mid-July 2023, more than
1,000 voyages carried nearly 33 million tonnes of grain
and other food products from Ukraine to 45 countries.

Russia suspended its participation for several days in
2022 in response to attacks on its naval vessels, and in
2023 Russia repeatedly threatened to withdraw from
the deal. No new agreement was reached and the
initiative expired in July 2023.

Victory over the Russian fleet in the Black Sea has
enabled Ukraine to establish its own sea corridor from
its most western ports and along the western shore of
the Black Sea. 33.8 million tons of cargo have been
exported via this route, more than during the operation
of the Black Sea Grain Initiative.

Prospects

Before Russia’s full-scale invasion, Ukraine harvested 19
million tonnes of grain and 2 million tonnes of oil crops
every year. Now this volume is 10-15% less. Nonetheless,
in 2023 Ukraine grew 6% of the world’s grain. Ukrainian
farmers increased production in almost all agricultural
sectors, and Ukraine’s ten leading agriculture enterprises
increased revenue over the previous year by 35%.
According to data from the Ministry of Agrarian Policy,
the 2023 harvest of barley and wheat was close to record
levels, with the corn harvest among the best expected
indicators. Given the current uncertainty, however,
anticipating Ukraine’s agricultural market is difficult.

Strategy for Ukraine’s agricultural sector

In its presentation “Strategy for the development of the
agro-industrial complex”, the Ministry of Agrarian Policy
sets out its vision for Ukraine’s agricultural sector'. The
presentation outlines the following goals:

— Ukraine is the global food supplier for more than
600 million people around the world.

— The full vertical integration of Ukraine’s agricultural
sector, including domestic substitution for USD
4.2bn worth of imported inputs.

— Domestic processing of at least 50% of harvests,
including dairy and meat products, reducing
unprocessed exports of produce.

— Replacing imported food products in the domestic
market.

— Ukraine’s agricultural sector becoming the largest
private-label supplier to EU retailers.

— Full recycling of secondary waste, including
producing 10 billion cubic meters of biomethane.

1 Strategy for the development of the agro-industrial complex. Ukraine: Ministry of Agrarian Policy, 3 July 2023. Available here

152 | Investing and Doing Business in Ukraine 2024

In 2024 Ukrainian enterprises expect to increase
domestic processing of oil seeds by 3.5 million tons, and
Ukrainelnvest, Ukraine’s investment promotion office,
estimates that processing 50% of current grain exports
is worth USD 30bn in export value.

Regulatory framework

The key legislation regarding Ukraine’s agricultural
sector is the Law of Ukraine “On Amendments to
Certain Ukrainian Legislation Related to Deregulation
in Agribusiness” (the “Deregulation Law”). Adopted
in December 2015, the Deregulation Law cancelled
22 of 110 state-required approvals in the areas of
crop production, cattle farming, pesticides and
agrochemicals, fisheries, food products, and
environmental management. Furthermore, the
Deregulation Law limits the control of certain state
authorities over Ukraine’s agricultural sector.

GMO regulation

The Law of Ukraine No. 1103-V “On the state biosafety
system for creating, testing, transport and use of
GMOs" dated 31 May 2007 requires all types of
genetically modified organisms (GMOs) to be registered
before they can be used. As of the date of this
publication, however, there are no registered GMOs in
Ukraine. While no single authority controls the
production and use of GMOs, oversight is performed by
the Cabinet of Ministers, which regulates the state
registration of GMOs and GM products, and other
executive bodies, such as the Ministry of Health, the
Ministry of Education and Science, the Ministry of
Ecology and Natural Resources, and others.

The presence of genetically modified material is
monitored in both food products produced in Ukraine
and imported products. All products must have the
appropriate certificates showing GMO test results, and
the seller must label the product in accordance with the
requirements set forth by Ukrainian law. In particular, if
food products contain more than 0.9% of GMOs, the
producer must specify this information on the label.

The Ministry of Health requires that several agricultural
products undergo mandatory GMO testing. These
include corn, tomatoes, melons, papaya, sugar beets,
rapeseed, wheat, rice and yeast.

The government of Ukraine acknowledges that existing
GMO regulations are outdated and do not follow
international standards, and it is currently developing a
new set of rules to overhaul redundant GMO laws.

Agriculture

Pesticide regulation

During the last couple of years, the Parliament of
Ukraine has registered several draft laws and adopted
legal acts that significantly change how the production
and circulation of pesticides is regulated. Draft Law No.
8340 “On the State Regulation of Plant Protection” aims
to incorporate European regulations and to consolidate
in a single piece of legislation laws “On Plant
Protection” and “On Plant Quarantine” and a section of
legislation “On Pesticides and Agrochemicals”. It also
covers state registration and waste management for
pesticides. The law provides for the regulation of the
specifics of phytosanitary procedures based on the
provisions of IFRS and Regulation (EU) No. 2016/2031.
The multiple inspections required by current regulations
are replaced by a single inspection, during which
sampling is provided. The draft law is not yet in force
and may be subject to amendments.

State support for agriculture

For obvious reasons, support for the agricultural sector
remains a priority of the Ukrainian government.
Currently, state support for the agricultural sector is
provided in two key forms:

— government grants
— special tax regimes

The Law of Ukraine “On State Support of Agriculture of
Ukraine” dated 24 June 2004 sets out various policies
aimed at developing the agricultural market in Ukraine.
It empowers the Ukrainian government to specify which
kinds of agricultural products in any given year will be
subject to state pricing regulation. Once specified by the
government, the relevant ministry sets the minimum and
maximum interventional prices for the relevant
agricultural products. The minimum and maximum
prices are not mandatory trade prices but are used as
benchmarks against which the state will determine
whether intervention by the Agrarian Fund of Ukraine is
necessary to stabilise prices.

Unified tax

Under Ukrainian law, qualifying producers of agricultural
products are permitted to elect between general and
special taxation regimes regarding certain taxes.
Currently, Ukrainian agricultural producers registered as
payers of the unified tax (introduced in 2015) are not
obliged to pay any corporate profit taxes. In turn, the
unified tax is calculated as a percentage of the
normative value of the taxpayer’s land. An agricultural
producer is eligible to apply for unified taxpayer status if
it meets both of the following requirements:
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— the share of its income from agricultural production
equals or exceeds 75% of the total share of its
income

— its agricultural products were cultivated on land that
it owns or leases and the relevant ownership title or
lease has been duly registered

Crop receipts

Small farmers often lack the collateral to obtain bank
financing. The 2013 Law of Ukraine “On Crop Receipts”
helps farmers and other agricultural value-chain players
access operational financing and investment capital. The
introduction of crop receipts was supported by the
International Finance Corporation’s “Ukraine Crop
Receipts” project, but their use became widespread only
after 2018 as not all regions participated in the IFC
project. The IFC reported that 2,000 farmers in Ukraine
gained access to USD 1bn of financing through crop
receipts.

A crop receipt is a document issued by a farmer
pledging to deliver a certain amount of farm produce or
to pay its cash equivalent at a future date. Unlike
warehouse receipts that create collateral from grain
stored in a warehouse, crop receipts allow farmers to
offer agricultural products they will grow as collateral. A
receipt can be issued to an equipment or input supplier,
a bank, a trader or an investor providing pre-harvest
financing.

There are two forms of crop receipts: physical (or
commaodity) receipts, which are similar to prepaid
forward supply contracts, and financial receipts, which
are similar to collateralized loans. To preserve creditors’
rights, certain formalities must be followed. Crop
receipts should be certified by a local notary and
registered in both the crop receipts register and the
movable property encumbrance register.

An advantage of crop receipts under Ukrainian law,
compared to other security instruments, is that creditors
are entitled to monitor the pledged crops and to harvest
the crops in the event of the farmer’s default.

Agrarian notes

On 22 February 2024, the Parliament of Ukraine
adopted Draft Law No. 9266 “On Agrarian Notes”,
which will introduce a new financial instrument to the
Ukrainian market intended to gradually replace crop
receipts. Thanks to its easier transferability and
traceability, agrarian notes are expected to open new
financing opportunities for farmers and will mark a
significant step towards the digitalization of the
Ukrainian economy.

Agrarian notes will serve as a quasi-security for
obligations under an underlying agreement: buyers
(creditors) of the notes will obtain encumbrance rights
until the sellers (debtors) perform their obligations under
the secured agreement, such as the repayment of a loan
or the delivery of goods under a sales contract. Under
certain conditions, the note holder will be entitled to
foreclose the property pledged under the note.
Practically, the agrarian note will work as a securitized
pledge agreement.

The main differences between the new agrarian note
and a crop receipt are as follows:

— The agrarian note is a security. It will be obtained
via the National Depository of Ukraine, which should
facilitate the process of issuing a note. Notaries will
not participate in this process, and, hence, all checks
regarding the existence of a pledged harvest or title
to a land plot, for example, must be done by the
creditor.

— Agrarian notes are digital. The agrarian note is a
non-issuable security and will exist only as a record
in the register. In practice, creditors will be able to
form extracts from the register of agrarian notes,
which could be used as full-fledged enforcement
documents. On the accounting side, agrarian notes
will be displayed on a balance sheet, while crop
receipts can be displayed on an off-balance account.

— Agrarian notes are more flexible. They allow an
extended list of assets to be pledged and have
flexible enforcement opportunities. For example,
they will allow animals and products of animal origin
to be used as a pledge, penalties to be imposed, and
an obligation to deliver goods converted into a
monetary obligation.

As long as crop receipts stay in demand, the current law
“On Agrarian Receipts” will remain in force. Hence,
when Draft Law No. 9266 enters into force, both
instruments will co-exist as alternatives.

Information in this chapter is based on certain
aspects of Ukrainian legislation as of February 2024.
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